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COURTS AND JUDGES -

GENERAL PROVISIONS

78-7-1

CHAPTER 7
GENERAL PROVISIONS APPLICABLE
TO COURTS AND JUDGES
Section
78-7-1.
78-7-2.
78-7-3.
78-7-4.
78-7-5.
78-7-6.
78-7-7.
78-7-8.
78-7-9.
78-7-10.
78-7-11.
78-7-12.
78-7-13.
78-7-14.
78-7-15.
78-7-16.
78-7-17.
78-7-18.

78-7-1.

Disqualification for interest or relation to parties.
Justices and judges - Limitations
during terms.
Sittings of courts - To be public.
Right to exclude in certain cases.
Powers of every court.
Rules - Right to make - Limitation.
Court days.
Days on which court closed - Exceptions.
Nonattendance of judge - Adjournment by clerk or sheriff.
Failure of term - Change of time of
holding court - Process does
not abate.
Proceedings commenced may continue.
Change of place of trial because of
calamity.
Sheriff to supply court rooms when
county commissioners neglect.
Courts having a seal enumerated.
When seal must be affixed.
Powers of judge contradistinguished
from court.
Powers of every judicial officer.
Power to punish for contempt.

Disqualification

Section
78-7-19. Repeated application for orders forbidden.
78-7-20. Disobedience, contempt.
78-7-21. Proceedings unaffected by vacancy
in office of judge.
78-7-22. English language to be used.
78-7-23. Abbreviations and numerals may be
used.
78-7-24. Process and procedure when statutory provisions insufficient.
78-7-25. Decisions to be rendered within sixty
days.
78-7-26. Monthly report of undecided matters.
78-7-27. Judicial Conduct Commission Creation - Members - Terms
- Majority concurrence - Expenses.
78-7-28. Grounds for removal, suspension,
censure, involuntary
retirement, or reprimand of justice,
judge, or justice of peace - Reinstatement.
78-7-29. Disability retirement
of justice,
judge or justice of peace.
78-7-30. Procedure for removal, suspension,
censure, reprimand, or involuntary retirement.

for interest or relation to parties.

Except by consent of all parties, no justice, judge or justice of the peace shall
sit or act as such in any action or proceeding:
(1) to which he is a party, or in which he is interested.
(2) when he is related to either party by consanguinity or affinity
within the third degree, computed according to the rules of the common
law.
(3) when he has been attorney or counsel for either party in the action
or proceeding.
But the provisions of this section shall not apply to the arrangement of the
calendar or the regulation of the order of business, nor to the power of transferring the action or proceeding to some other court.
History: : L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-1.
Cross-References. - Affidavit of disqualification, Rule 63(b), U.R.C.P.

District court criminal cases, change of
judge, § 77-35-29.
Justices' courts, Chapter 5 of this title.
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NOTES TO DECISIONS
ANALYSIS

Applicability of section.
-Administrative
proceedings.
Discretion of judge.
Grounds.
-Bias or prejudice.
--Actual.
--Arbitrariness.
--Definition.
--Forming
opinion of guilt.
--Not
shown.
--Personal
embarrassment.
--Religious
beliefs and affiliations.
Manner of showing bias and prejudice.
-Affidavit.
Review of judge's ruling.
Right to impartial judge.
-Sentencing.

Applicability

of section.

-Administrative
proceedings.
Although this section does not literally apply
to administrative proceedings, the principle it
embodies is a useful and persuasive guide in
reviewing administrative proceedings. Anderson v. Industrial Comm'n, 696 P.2d 1219 (Utah
1985).
Discretion of judge.
_Exi_stence_
of bias and prejudice disqualifying
trial Judge 1s question addressed to sound discretion of judge against whom affidavit therefor is filed. Haslam v. Morrison, 113 Utah 14,
190 P.2d 520 (1948).
Grounds.
-Bias

or prejudice.

--Actual.
Under former§ 20-6-1 (Code 1943) and Utah
C_onst., Art. VIII, § 13, actual bias and preju~1~e on part of trial judge for or against any
litigant would disqualify judge. Haslam v.
Morrison, 113 Utah 14, 190 P.2d 520 (1948);
State v. Byington, 114 Utah 388, 200 P.2d 723
(1948).
--Arbitrariness.
What a litigant may consider arbitrariness
by trial judge is not of itself ground from which
to infer bias disqualifying that judge, since arbitrariness is action or ruling not based on reasonable grounds and usually occurs without
personal bias against a litigant or his cause
but arbitrariness surrounded by other circum~
stances may show bias. Haslam v. Morrison
'
113 Utah 14, 190 P.2d 520 (1948).
--Definition.
Bias and prejudice disqualifying trial judge

mean hostile feeling or spirit of ill will toward
?ne of litigants, or undue friendship or favorit1s~ toward one; mere fact that judge may have
opm1on as to merits of cause or that he has
strong feeling about type of litigation involved,
does not make him biased or prejudiced.
Haslam v. Morrison, 113 Utah 14, 190 P.2d
520 (1948).

--Forming
opinion of guilt.
. District judge erred in refusing to disqualify
himself because of bias and prejudice in perJury prosecution arising out of false testimony
by d~fendant at prior contempt proceeding respectmg noncompliance with divorce decree
which was heard by same judge, where judge's
statements at that proceeding, considered in
c?nnection with haste, procedural irregularities and lack of consideration shown defendant
thereat, indicated that judge became hostile to
defendant and was biased and prejudiced to extent of formi~g opinion of guilt before judge
ordered mvestigation resulting in perjury prosecution. State v. Byington, 114 Utah 388, 200
P.2d 723 (1948).
--Not
shown.
Fact that judge at prior trial in district court
on summation, stated that he did not believe
wi~ness or that he considered testimony erratic
?r ~ncompre_hensible did not show bias disqual1fymg that Judge at subsequent trial or hence
litigant was not entitled to writ of mandate
from S~pre~e Court compelling that judge to
disqualify himself and to call in another judge
to try case. Haslam v. Morrison, 113 Utah 14,
190 P.2d 520 (1948).
. That district court judge at prior trial rudely
mterrupted petitioner while he was testifying
and confused and upset him failed to show bias
on part of that judge so as to entitle petitioner
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COURTS AND JUDGES to writ of mandate by Supreme Court compelling judge to disqualify himself. Haslam v.
Morrison, 113 Utah 14, 190 P.2d 520 (1948).
Bias and prejudice not shown. See Willie v.
Local Realty Co., 113 Utah 260, 193 P.2d 429
(1948).

--Personal
embarrassment.
Where judge has reason to believe that affidavit of bias and prejudice is not filed in good
faith and that attempt is being made to drive
judge from bench for purpose of delay or other
ulterior or improper motive, it is judge's duty
to hear and determine matter, even though it
may entail considerable personal embarrassment. Haslam v. Morrison, 113 Utah 14, 190
P.2d 520 (1948); State v. Byington, 114 Utah
388, 200 P.2d 723 (1948).
--Religious
beliefs and affiliations.
A motion, supported by affidavit, seeking to
disqualify a trial judge under former § 20-6-1
(Code 1943) on the ground of bias and prejudice
was addressed to the discretion of such trial
judge, and he determined it the same as any
other matter which came before him. He was
not disqualified to preside in a criminal prosecution for conspiracy in which defendant was
charged with advocating plural marriages or
cohabitation of one male person with more
than one woman, because he was a member of
Church of Jesus Christ of Latter Day Saints,
where judge's counter affidavit was convincing
and was not controverted. A judge's religious
beliefs and affiliations did not come within
grounds fixed by that section. Musser v. Third
Judicial Dist. Court, 106 Utah 373, 148 P.2d
802 (1944).
Manner of showing bias and prejudice.
-Affidavit.
Under this section, affidavit stating that resident judge was biased and prejudiced does not
show disqualification. Cox v. Dixie Power Co.,
72 Utah 236, 269 P. 1000 (1928).

GENERAL PROVISIONS
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Mere filing of affidavit of bias and prejudice
does not ipso facto disqualify district judge, but
he is disqualified only if he is actually biased
and prejudiced, and that is matter to be determined by him in first instance, subject to review by Supreme Court on appeal. Haslam v.
Morrison, 113 Utah 14, 190 P.2d 520 (1948);
Willie v. Local Realty Co., 113 Utah 260, 193
P.2d 429 (1948); State v. Byington, 114 Utah
388, 200 P.2d 723 (1948).
General practice in Utah for trail judges to
disqualify themselves whenever affidavit of
bias and prejudice against them has been filed
is commendable and, while mere filing of affidavit of bias and prejudice does not ipso facto
cast such suspicion on judge and upon his integrity and fairness that he ought to disqualify
himself, it is ordinarily better for judge to disqualify himself whenever either litigant files
affidavit of bias and prejudice, even though
judge may be entirely free of bias and prejudice. Haslam v. Morrison, 113 Utah 14, 190
P.2d 520 (1948); State v. Byington, 114 Utah
388, 200 P.2d 723 (1948); stating that the
above is cautionary and not mandatory.

Review of judge's ruling.
Judge's ruling that he was not prejudiced
and biased should be affirmed on appeal unless
record establishes contrary state of mind as
matter of law. State v. Byington, 114 Utah
388, 200 P.2d 723 (1948).
Right to impartial judge.
-Sentencing.
Not only is litigant entitled to have his case
tried by impartial and unbiased judge but,
when he is defendant in criminal case, he is
entitled to have severity of his sentence determined by judge who has no personal bias or
prejudice toward him. State v. Byington, 114
Utah 388, 200 P.2d 723 (1948).

COLLATERAL REFERENCES

Journal of Contemporary Law. - Judicial Socialization: An Empirical Study, 11 J.
Contemp. L. 423 (1985).
Am. Jur. 2d. - 46 Am. Jur. 2d Judges§ 86
et seq.
C.J.S. - 48A C.J.S. Judges § 98 et seq.
A.L.R. - Disqualification of judge for having decided different case against litigant, 21
A.L.R.3d 1369.
Disqualification of judge on ground of being
a witness in the case, 22 A.L.R.3d 1198.
Disqualification of judge for bias against
counsel for litigant, 23 A.L.R.3d 1416.

Disqualification of judge because of his or
another's holding or owning stock in corporation involved in litigation, 25 A.L.R.3d 1331.
Disqualification of original trial judge to sit
on retrial after reversal or mistrial, 60
A.L.R.3d 176.
Disqualification of judge by state, in criminal case, for bias or prejudice, 68 A.L.R.3d 509.
Disqualification of judge, justice of the peace,
or similar judicial officer for pecuniary interest
in fines, forfeitures, or fees payable by litigants, 72 A.L.R.3d 375.
Key Numbers. - Judges P 39 et seq.
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and judges -

Limitations during terms.

No justice or judge of any court of record may, during his term
(1) practice law or have a partner engaged in the practice
(2) hold office in or make any contribution to any political
organization engaged in political activity; or
(3) use, in his efforts to obtain or retain judicial office, any
party designation, reference, or description.
History: C. 1953, 78-7-2, enacted by L.
1986, ch. 47, § 77.
Repeals and Enactments. - Laws 1986,
ch. 47, § 77, repeals former § 78-7-2, as
amended by Laws 1977, ch. 77, § 65, relating

of office:
of law;
party or
political

to the right to practice law, and enacts present
§ 78-7-2.
Cross-References. - Restrictions on judges and justices, Utah Const., Art. VIII, Sec. 10.

NOTES TO DECISIONS

Violation.
-Practicing
law.
In view of provision forbidding attorney to
practice while holding judicial office, suspension would be useless as punishment for mis-

conduct while in judicial office, and where such
conduct did not warrant disbarment, censure
would suffice. In re Burton, 67 Utah 118, 246
P. 188 (1926).

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judges § 52
et seq.

78-7-3. Sittings of courts -

C.J.S. - 48A C.J.S. Judges § 36.
Key Numbers. - Judges ¢=> 21.

To be public.

The sittings of every court of justice are public, except as provided in the
next section [§ 78-7-4].
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-3.
Cross-References. - Right of accused to

public trial, Utah Const., Art. I, Sec. 12;
§ 77-1-6.

COLLATERAL REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 36.
C.J.S. - 21 C.J.S. Courts § 171.
Key Numbers. - Courts ¢=> 79.

78-7-4. Right to exclude in certain cases.
In an action of divorce, criminal conversation, seduction, abortion, rape, or
assault with intent to commit rape, the court may, in its discretion, exclude
all persons who are not directly interested therein, except jurors, witnesses
and officers of the court; and in any cause the court may, in its discretion,
during the examination of a witness exclude any and all other witnesses in
the cause.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-4.
Cross-References. - Abortion, § 76-7-301
et seq.
Divorce, Chapter 3 of Title 30.
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Mandatory exclusion of witnesses on motion
of party, Rule 43(f) U.R.C.P.; Rule 615, U.R.E.
Seduction, §§ 78-11-4, 78-11-5.
Sexual offenses, § 76-5-401 et seq.

NOTES TO DECISIONS
ANALYSIS

Applicability.
-Burglary and theft.
-Civil and criminal cases.
Criminal conversation.
-Definition.
Exclusion of witnesses.
-Rape.
-Discretion of court.
-Violation of order.
--Effect.

Applicability.
-Burglary and theft.
Statute was not applicable to burglary and
theft trial in which defense counsel had been
instructed not to further communicate with
prosecution witness he had already cross-examined since the criminal charges are not referred to in this section and no good reason
appeared which justified admonishing counsel
not to talk to witness. State v. Sanchez, 611
P.2d 721 (Utah 1980).
-Civil and criminal cases.
It will be observed that the part of this section down to the semicolon, following the word
"court," relates to civil actions. All of them except "divorce" are actions in tort for which recovery of damages may be had, and cannot
refer to criminal prosecutions without conflicting with the Constitution. That part of the section following the semicolon relates to "any
cause," and "any cause" relates only to the exclusion of "any and all other witnesses in the
cause," and only during the examination of a
witness. State v. Beckstead, 96 Utah 528, 88
P.2d 461 (1939).
Criminal conversation.
-Definition.
The expression "criminal conversation" did
not include carnal knowledge as used in the
Criminal Code. It was unlawful sexual intercourse with a married woman. State v.
Beckstead, 96 Utah 528, 88 P.2d 461 (1939).
Exclusion of witnesses.
-Rape.
Trial court in rape prosecution did not abuse
its discretion, and no prejudice resulted, in invoking exclusion rule but permitting prosecu-

trix to remain in courtroom during trial when
she was not testifying as witness, where she
had occasion to be available at all times to advise district attorney as to facts, was first witness called to testify and, by way of rebuttal,
she merely categorically denied certain testimony of defense witnesses. State v. Moore, 111
Utah 458, 183 P.2d 973 (1947).
It was not error to bar. the witnesses in a
rape case from the courtroom during the prosecution's opening statement when the prosecutrix, press, and friends of the defendant remained in the room. State v. Meyers, 14 Utah
2d 417, 385 P.2d 609 (1963).

-Discretion
of court.
The trial court could, in its discretion, refuse
to grant request to exclude any or all witnesses. There was no absolute right to have
witnesses excluded during progress of a trial.
Accordingly, fact that sister of prosecutrix, in
trial for rape, was permitted to remain in
courtroom to aid prosecutor did not constitute
reversible error. State v. Bonza, 72 Utah 177,
269 P.2d 480 (1928).
-Violation

of order.

--Effect.
Failure of witness to comply with order excluding all witnesses other than the one testifying, due to ignorance of court's order, was
held nonprejudicial and not to subject witness
to punishment for contempt. State v. Green, 89
Utah 437, 57 P.2d 750 (1936).
It was discretionary with trial judge whether
a witness who had been present during part or
all of the examination of any other witness
should be permitted to testify in the face of an
exclusion order. State v. Smith, 90 Utah 482,
62 P.2d 1110 (1936).
Where a witness violates a trial court's ex-
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clusion order, it is within the discretion of the
trial court to decide whether prejudice will re-

suit from allowing that witness to testify. State
v. Carlson, 635 P.2d 72 (Utah 1981).

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 36.
C.J.S. - 21 C.J.S. Courts§ 171.

78-7-5.

A.L.R. - Effect of witness' violation of order
of exclusion, 14 A.L.R.3d 16.
Key Numbers. - Courts
79.

Powers of every court.

Every court has power:
(1) to preserve and enforce order in its immediate presence.
(2) to enforce order in the proceedings before it, or before a person
empowered to conduct a judicial investigation under its authority.
(3) to provide for the orderly conduct of proceedings before it or its
officers.
(4) to compel obedience to its judgments, orders and process, and to the
orders of a judge out of court, in an action or proceeding pending therein.
(5) to control in furtherance of justice the conduct of its ministerial
officers, and of all other persons in any manner connected with a judicial
proceeding before it in every matter pertaining thereto.
(6) to compel the attendance of persons to testify in an action or proceeding pending therein, in the cases and manner provided by law.
(7) to administer oaths in an action or proceeding pending therein, and
in all other cases where it may be necessary in the exercise of its powers
and duties.
(8) to amend and control its process and orders so as to make them
conformable to law and justice.
(9) to devise and make new process and forms of proceedings, consistent with law, necessary to carry into effect the powers and jurisdiction
possessed by it.
History: L. 1951, ch. 58, § 1; C. 1943,
104-7-5.
Cross-References.
- Acknowledgments,
power to take, § 57-2-2.

Contempt generally, § 78-32-1 et seq.
Power to solemnize marriages, § 30-1-6.
Subpoenas, §§ 78-24-4 to 78-24-6.

Supp.,

NOTES TO DECISIONS
Vacating orders.
Order of district court finding mother in contempt and suspending child support is valid

and cannot be vacated by the order of another
district judge nine years later. Peterson v. Peterson, 530 P.2d 821 (Utah 1974).

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 64
et seq.
C.J.S. -17 C.J.S. Contempt§ 43; 21 C.J.S.
Courts § 170.
A.L.R. - Interference with enforcement of
judgment in criminal or juvenile delinquent
case as contempt, 8 A.L.R.3d 657.
Release of information concerning forthcoming or pending trial as ground for contempt

proceedings or other disciplinary measures
against member of the bar, 11 A.L.R.3d 1104.
Appealability of acquittal from or dismissal
of charge of contempt of court, 24 A.L.R.3d 650.
Appealability of contempt adjudication or
conviction, 33 A.L.R.3d 448.
Contempt adjudication or conviction as subject to review other than by appeal or writ of
error, 33 A.L.R.3d 589.
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COURTS AND JUDGES Publication or broadcast, during course of
trial, of matter prejudicial to criminal defendant as contempt, 33 A.L.R.3d 1116.
Attack on judiciary as a whole as indirect
contempt, 40 A.L.R.3d 1204.
Court's power to order sale of property subject to legal life estate, in order to relieve economic distress ofiife tenant, 57 A.L.R.3d 1189.
Picketing court or judge as contempt, 58
A.L.R.3d 1297.
Inherent power of court to compel appropria-

78-7-6.

Rules -

GENERAL PROVISIONS

78-7-6

tion or expenditure of funds for judicial purposes, 59 A.L.R.3d 569.
Assault on attorney as contempt, 61
A.L.R.3d 500.
Attorney addressing allegedly insulting remarks to court during course of trial as contempt, 68 A.L.R.3d 273.
Conduct of attorney in connection with making objections or taking exceptions as contempt
of court, 68 A.L.R.3d 314.
Key Numbers. - Contempt ec> 30; Courts ec>
78 et seq.

Right to make -

Limitation.

Every court of record may make rules, not inconsistent with law, for its own
government and the government of its officers; but such rules must neither
impose any tax or charge upon any legal proceeding nor give any allowance to
any officer for service.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-6.

'

Cross-References. - Power of Supreme
Court, § 78-2-4.
Rules of district court, Rule 83, U.R.C.P.

NOTES TO DECISIONS
ANALYSIS

Failure to observe.
-Setting
aside judgment.
Power to make.
-Observance.
Statutory conflict.
-Invalidity .
....:...subordination.
Validity.
-Trial calendar.

Failure to observe.
-Setting
aside judgment.
Counsel were not only required to take notice of court's rules, but also to arrange their
business as to conform to them, and if they
failed without sufficient cause, courts could not
be compelled to set aside judgments entered in
cases which were at issue and regularly set for
trial of which notice had been duly given or
published as required by the rules of court.
Campbell v. Union Sav. & Inv. Co., 63 Utah
366, 226 P. 190 (1924).
In view of this section, Supreme Court could
not interfere with such rules unless clearly disregarding vested rights, and parties could not
complain when a trial court insisted upon observance of such rules. Accordingly, judgment
by default could be set aside for failure of clerk
to give notice of setting of case for hearing as
required by district court rule. Campbell v.
Union Sav. & Inv. Co., 63 Utah 366,226 P. 190

(1924); Okerlund v. Robinson, 74 Utah 602,
281 P. 200 (1929).

Power to make.
-Observance.
Under this section, the district courts could
make rules for their own government and the
government of their officers, and could insist
upon their observance. Standard Coal Co. v.
Stewart, 72 Utah 272, 269 P. 1014 (1928).
Statutory conflict.
-Invalidity.
A court rule which conflicted with a statute
was invalid; this was applied to rule respecting
time for presentation of request for an instruction, which was deemed to conflict with former
§ 104-24-15. Mulford v. Bamberger Elec. R.R.,
76 Utah 136, 287 P. 929 (1930). The same doctrine was applied to time for demand of jury.
State v. Cherry, 22 Utah 1, 60 P. 1103 (1900).
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-Subordination.
Rules and regulations adopted by courts are
subordinate to and may not contravene a valid
statute. H.A.G. v. Fillis, 577 P.2d 964 (Utah
1978).
Validity.
-Trial calendar.
District court rule which provided that clerk

should make up trial calendar five days before
first day of each term, including all cases at
issue noticed for term prior to making of calendar, held valid and not contrary to former
§§ 104-23-8, 104-23-9, which were merely directory. Riddle v. Quinn, 32 Utah 341, 90 P.
893 (1907).

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 82
et seq.

78-7-7.

C.J.S. - 21 C.J.S. Courts § 172.
Key Numbers. - Courts e,, 81.

Court days.

Courts of justice are open and judicial business may be transacted on any
day, except as otherwise provided.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-7.

Cross-References. - Courts open for redress of injuries, Utah Const., Art. I, Sec. 11.

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 42.
C.J.S. - 21 C.J.S. Courts § 162.
Key Numbers. - Courts e,, 75.

78-7-8.

Days on which court closed -

Exceptions.

No court can be opened, nor can any judicial business be transacted, on
Sunday, on any day on which general election is held, or on any legal holiday,
except for the following purposes:
(1) to give, upon their request, instructions to a jury when deliberating
on their verdict.
(2) to receive a verdict or discharge a jury.
(3) for the exercise of the powers of a magistrate in a criminal action, or
in a proceeding of a criminal nature, provided, that in civil causes orders
of arrest may be made and executed; writs of habeas corpus and attachment, executions, injunctions and writs of prohibition may be issued and
served; proceedings to recover possession of personal property may be
had, and suits and process for obtaining any such writs and proceedings
may be instituted, issued and served, on any day.
If any of the days mentioned in the preceding paragraph happens to be the
day appointed for the holding of a court, or to which it is adjourned, it is
deemed appointed for, or adjourned to, the next day.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-8.

Cross-References. - Date of holding general election, § 20-1-1.
Holidays, § 63-13-2.
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NOTES TO DECISIONS
ANALYSIS

Legal holidays.
-Not prejudicial.
Objections.
-Raising on appeal.

Legal holidays.
Judgment and decree in contempt proceedings heard on legal holiday were void. Davidson v. Munsey, 27 Utah 87, 74 P. 431 (1903).

tied him, mere fact that defendant's plea of not
guilty was received on legal holiday did not
constitute prejudicial error. State v. Estes, 52
Utah 572, 176 P. 271 (1918).

-Not prejudicial.
Where defendant in murder prosecution contested every step taken by state during
progress of trial and was afforded every opportunity tQ defend charge, and his counsel insisted upon every right to which the law enti-

Objections.
-Raising on appeal.
Objection based on this section went to jurisdiction of court, and could properly be raised
for first time on appeal. Davidson v. Munsey,
27 Utah 87, 74 P. 431 (1903).

COLLATERAL REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 42.
C.J.S. - 21 C.J.S. Courts § 162.
Key Numbers. - Courts 41=> 75.

78-7-9.

Nonattendance
or sheriff.

of judge -

Adjournment

by clerk

If no judge attends on the day appointed for the holding or sitting of a court,
or on the day to which it may have been adjourned, before noon, the clerk
shall make an entry thereof in his record, and the sheriff or clerk must adjourn the court until the next day at 10 o'clock a.m.; and, if no judge attends
on that day before noon, the sheriff or clerk must adjourn the court until the
following day at the same hour, and so on from day to day for one week, unless
the judge, by written order or telegram, directs it to be adjourned to some day
certain, fixed in such order or telegram, in which case it shall be so adjourned.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-9.

Cross-References. - District court, times
court to be held, § 78-3-10.

NOTES TO DECISIONS
ANALYSIS

Adjournment.
-Reconvening.
--Ending
of term.
--Sine
die by temporary judge.

Adjournment.
-Reconvening.
--Ending
of term.
An adjournment without fixing any special

time, ended the term of court, and the law determined the time at which the court should
convene to be at the beginning of the next
term; but an adjournment of the term to day
certain left it intact, and the failure of the
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judge of the district to attend and open court
upon appointed day, or of adjourning the term
as by law provided, operated to end that term,
and no further session of court could be held
until next regular term. Myers v. East Bench
Irrigation Co., 32 Utah 215, 89 P. 1005 (1907).
-Sine die by temporary judge.
Although general rule was that when court
adjourned without announcing date to reconvene, term was ended, and court could not con-

vene until next regular term, where it appeared that in three cases regular district
judge was disqualified, and judge of another
district was called in to hear those three cases
and no others, and on disposing of them announced adjournment sine die, it was held regular judge on his return could correct such
error and reconvene court. Southern Pac. Co. v.
Jones, 59 Utah 253, 202 P. 1095 (1921).

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 47.
C.J.S. - 21 C.J.S. Courts § 163.
Key Numbers. - Courts e,, 76.

78-7-10.

Failure of term - Change of time of holding court
- Process does not abate.

Wheh a term of court fails, or is adjourned, or the time or place of holding
the same is changed, as prescribed in this chapter, an action, special proceeding, writ, process, recognizance or other proceeding, civil or criminal, returnable, or to be heard or tried, at that term is not abated, discontinued or
rendered void thereby; but all persons are bound to appear and all proceedings
must be had at the time and place to which the term is adjourned or changed,
or, if it fails, at the next term.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-10.

Cross-References. - Failure of term, effect, § 78-7-21.
Terms of district court, §§ 78-3-6 to 78-3-12.

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 42
et seq.

78-7-11.

Proceedings

C.J.S. - 21 C.J.S. Courts § 152.
Key Numbers. - Courts e,, 66(1).

commenced

may continue.

Where the trial or hearing of an issue of fact joined in an action or special
proceeding, civil or criminal, has been commenced at a term of a court of
record, it may, notwithstanding the expiration of the time appointed for the
term to continue, be continued to the completion thereof, including, if the
cause is tried by a jury, all proceedings taken therein until the actual discharge of the jury, or, if it is tried by the court without a jury, until it is finally
submitted for decision upon the merits.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-11.
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COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 46.
C.J.S. - 21 C.J.S. Courts § 153.
Key Numbers. - Courts P 68.

78-7-12.

Change of place of trial because

of calamity.

The judge or judges authorized to hold or preside at a court appointed to be
held in a county, city or town may, by an order filed with the clerk and
published as he or they may prescribe, direct that the court may be held or
continued at any other place in the city, town or county than that appointed,
when war, insurrection, pestilence or other public calamity, or danger thereof,
or the destruction of or danger to the building appointed for holding courts,
may render it necessary, and may in the same manner revoke the order, and
in his or their discretion appoint another place in the same city, town or
county for holding court.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-12.

Cross-References. - Holding of court in
another county, § 78-3-13.

COLLATERAL REFERENCES
court as affecting validity of its proceedings, 18
A.L.R.3d 572.
Key Numbers. - Courts P 74.

Am. Jur. 2d. - 20 Am. Jur. 2d Courts
§§ 40, 41.
C.J.S. - 21 C.J.S. Courts §§ 164 to 166.
A.L.R. - Place of holding sessions of trial

78-7-13.

Sheriff to supply court rooms when county commissioners neglect.

If suitable rooms for holding the district court and for chambers of the judge
are not provided in the place appointed for holding said court in any county by
the board of county commissioners, together with attendants, furniture, lights
and stationery sufficient for the transaction of business, the court or the judge
thereof may direct the sheriff to provide such rooms, attendants, furniture,
fuel, lights and stationery; and the expenses incurred, certified by the judge to
be correct, are a charge against the county and must be paid out of the general
fund thereof.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-13.
Cross-References. - County sheriff, Chapter 22 of Title 17.

Duty to provide court facilities, §§ 78-4-20,
78-4-21.
Establishment of county funds, § 17-5-22.

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 38.
C.J.S. - 21 C.J.S. Courts § 166.
Key Numbers. - Courts P 72.
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Courts having a seal enumerated.

Each of the following courts shall have a seal:
(1) the Supreme Court.
(2) the district courts.
(3) the circuit courts.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-14; L. 1977, ch. 77, § 66.

Cross-References. - Seals of courts, Utah
Const., Art. XXIV, Sec. 8.

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts § 13.
Key Numbers. - Courts .s-, 47, 48.

78-7-15.

When seal must be affixed.

The seal of the court need not be affixed to any proceeding therein, or
document, except:
(1) to a writ.
(2) to a certificate of the probate of a will, or of appointment of an
executor, administrator or guardian.
(3) to the authentication of a copy of a record or other proceeding of a
court, or of an officer thereof, or of a copy of a document on file in the
office of the clerk.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-15.
Cross-References. - Probate of wills and
administration, Chapter 3 of Title 75.

Protection of persons under disability, Chapter 5 of Title 75.

NOTES TO DECISIONS
Collateral attack.
-

Letters of administration.
Letters of administration could not be at-

tacked collaterally because they were not under seal. Harris v. Chipman, 9 Utah 101, 33 P.
242 (1893).

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts § 13.
Key Numbers. - Courts .s-,s 47, 48.

78-7-16.

Powers of judge contradistinguished

from court.

A judge may exercise out of court all the powers expressly conferred upon a
judge as contradistinguished from the court.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-16.
Cross-References.
- Powers of circuit
court judges, § 78-4-18.

Powers of district judge in chambers, Rule
77(bl, U.R.C.P.
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NOTES TO DECISIONS
ANALYSIS

Chambers.
-Calling grand jury.
-Excuse of venire members.

Chambers . .
-Calling grand jury.
Court order calling grand jury could properly
be entered in chambers. Meyers v. Second Judicial Dist. Court ex rel. Weber County, 108
Utah 32, 156 P.2d 711 (1945).
-

in criminal case, might excuse members of venire by order at chambers, made before but
duly entered on first day of term for which venire was summoned and at which defendant
was tried. State v. Bates, 25 Utah 1, 69 P. 70
(1902).

Excuse of venire members.
Judge, so far as matter concerned defendant
COLLATERAL REFERENCES

Am. Jur. 2d . ..:_46 Am. Jur. 2d Judges§
et seq.

78-7-17.

C.J.S. - 48A C.J.S. Judges § 53 et seq.
Key Numbers. - Judges e=> 23.

21

Powers of every judicial officer.

Every judicial officer has power:
(1) to preserve and enforce order in his immediate presence, and in
proceedings before him, when he is engaged in the performance of official
duty.
(2) to compel obedience to his lawful orders as provided by law.
(3) to compel the attendance of persons to testify in a proceeding before
him in the cases and manner provided by law.
(4) to administer oaths to persons in a proceeding pending before him,
and in all other cases where it may be necessary in the exercise of his
powers and duties.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-17.

Cross-References. - Oaths and affirmations, power to administer, § 78-24-16.
Subpoenas, §§ 78-24-4 to 78-24-6.

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judges§ 21
et seq.
C.J.S. - 48A C.J.S. Judges § 53 et seq.

78-7-18.

Power to punish for contempt.

For the effectual exercise of the powers conferred by the next preceding
section [§ 78-7-17] a judicial officer may punish for contempt in the cases
provided by law.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-18.
Cross-References. - Contempt generally,
§ 78-32-1 et seq.

Sentencing provisions of Criminal Code do
not deprive court of authority to cite for contempt, § 76-3-201.
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§ 2 et seq.; 20 Am. Jur. 2d Courts § 79.

C.J.S. - 17 C.J.S. Contempt § 40 et seq.
Key Numbers. - Contempt
30.

78-7-19.

for orders forbidden.

Am. Jur. 2d. -

17 Am. Jur. 2d Contempt

Repeated

application

If an application for an order, made to a judge of a court in which the action
or proceeding is pending, is refused in whole or in part, or is granted conditionally, no subsequent application for the same order can be made to any
other judge, except of a higher court; but nothing in this section applies to
motions refused for any informality in the papers or proceeding necessary to
obtain the order, or to motions refused with liberty to renew the same.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-19.
NOTES TO DECISIONS
eluded by fact that summary judgment had
been denied by an earlier judge. Hammer v.
Gibbons & Reed Co., 29 Utah 2d 415, 510 P.2d
1104 (1973).

Changed circumstances.
Summary judgment.
Where circumstances had changed, a second
motion for summary judgment was not pre-

-

COLLATERAL REFERENCES
C.J.S. - 60 C.J.S. Motions and Orders§ 44.
42.
Key Numbers. - Motions

Am. Jur. 2d. - 56 Am. Jur. 2d Motions,
Rules, and Orders § 28.

78-7-20.

Disobedience,

contempt.

A violation of the next preceding section[§ 78-7-19] may be punished as a
contempt, and an order made contrary thereto may be revoked by the judge
who made it, or vacated by a judge of the court in which the action or proceeding is pending.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-20.

Cross-References.
32 of this title.

-

Contempt, Chapter

COLLATERAL REFERENCES
Am. Jur. 2d. -

17 Am. Jur. 2d Contempt

§ 28; 56 Am. Jur. 2d Motions, Rules, and Or-

ders§

5.

78-7-21.

Proceedings
judge.

C.J.S. - 60 C.J.S. Motions and Orders§ 44.
Key Numbers. - Motions
42.

unaffected

by vacancy

in office of

No proceeding in any court of justice, in an action or special proceeding
pending therein, is affected by a vacancy in the office of all or any of the
judges, or by the failure of a term thereof.
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Cross-References.
Proceedings commenced may continue to completion,§ 78-7-11.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 237 et seq.

78-7-22.

C.J.S. - 48A C.J.S. Judges § 30.
Key Numbers. - Judges (!;,> 8.

46 Am. Jur. 2d Judges

English language

to be used.

Every written proceeding in a court of justice shall be in the English language, and judicial proceedings shall be conducted, preserved and published
in no other.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-22.

Cross-References.
preter, § 77-35-15.

-Appointment

of inter-

NOTES TO DECISIONS
Right to interpreter.
-Criminal trial.
Denial of request for interpreter by Spanishspeaking accused who stated he was unable to

understand everything witness was saying was
reversible error. State v. Vasquez, 101 Utah
444, 121 P.2d 903 (1942).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 51, 53.

78-7-23.

C.J.S. - 21 C.J.S. Courts § 171.
Key Numbers. - Courts (!;,> 79.

20 Am. Jur. 2d Courts

Abbreviations

and numerals may be used.

Such abbreviations as are in common use may be used, and numbers may be
expressed by figures or numerals in the customary manner.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-7-23.
COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 51, 53.

78-7-24.

C.J.S. - 21 C.J.S. Courts § 171.
Key Numbers. - Courts (!;,> 79.

20 Am. Jur. 2d Courts

Process and procedure when statutory provisions
insufficient.

When jurisdiction is, by statute, conferred on a court or judicial officer, all
means necessary to carry it into effect are also given, and in the exercise of
jurisdiction. If the course of proceeding is not specifically pointed out, any
suitable process or mode of proceeding may be adopted which may appear
most conformable to the spirit of the statute or of the rules of procedure.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-7-24.
Compiler's Notes. - Since the reference to
the exercise of jurisdiction at the end of the
first sentence is confusing, the reader should
be aware of the fact that the corresponding por-

tion of the statute in Code 1943 read: " ... all
means necessary to carry it into effect are also
given; and in the exercise of jurisdiction, if the
course of proceeding is not specifically pointed
out by statute ... ".

NOTES TO DECISIONS
ANALYSIS

Appeals.
-Time.
Enforcement of chattel mortgage.
Garnishment.
-Opening of safety deposit box.
New remedies.
Obtaining jury.
Operation and effect of section.
Recovery of tax.
-Service of summons.
Appeals.
-Time.
Under this section, if statute merely provides that "appeal to the courts may be had,"
but fails to prescribe time in which appeal is to
be taken, or course of the appeal, it may be
presumed that it was intended, in light of constitutional provisions, that the appeal should
be to the district court, and thence to the Supreme Court. Baker v. Department of Registration, 78 Utah 424, 3 P.2d 1082 (1931).
Enforcement of chattel mortgage.
Where chattel mortgagor of perishable property or livestock sought to have all further proceedings concerning enforcement of chattel
mortgage conducted in a court of equity, court
could require that he either consent to sale of
chattels or give indemnity bond to mortgagee.
Watts v. Greenwood, 49 Utah 118, 162 P. 72
(1916).
Garnishment.
Opening of safety deposit box.
In garnishment proceeding, district court
had power to require safety deposit box to be
opened for purpose of reaching contents
thereof. West Cache Sugar Co. v. Hendrickson,
56 Utah 327, 190 P. 946, 11 A.L.R. 216 (1920).

-

New remedies.
The right to devise new remedies, where neither the common law nor the statute provide
any such, was long ago recognized as part of
every court's inherent power. State v. Morgan,
23 Utah 212, 64 P. 356 (1901).

Obtaining jury.
This section confers ample power upon a
court to adopt means other than those prescribed by statute to obtain a jury, where
method prescribed by statute is exhausted.
United States v. Clawson, 4 Utah 34, 5 P. 689,
affd, 114 U.S. 477, 5 S. Ct. 949, 29 L. Ed. 179
(1885).
Twelve-man jury held legally capable of being impanelled by district court after statehood
for trial of defendant indicted for noncapital
felony before statehood. State v. Hart, 19 Utah
438, 57 P. 415 (1899).
Operation and effect of section.
This section applies alike to all cases where
jurisdiction is conferred by statute without regard to whether such jurisdiction is original or
appellate, and there is nothing therein which
limits court's power to prescribing proceedings
in a cause pending before it. Baker v. Department of Registration, 78 Utah 424, 3 P.2d 1082
(1931).
Recovery of tax.
Service of summons.
In proceeding to recover a tax paid under
protest, where state of Utah was made a party,
service of summons on the governor and the
attorney general was sufficient by virtue of former§ 20-7-25 (Code 1943), whereby the inherent power of the court was recognized to devise
process where none was provided by statute.
State v. District Court, 102 Utah 290, 128 P.2d
471 (1942).

-
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COLLATERAL REFERENCES
Arn. Jur. 2d. - 20 Am. Jur. 2d Courts§ 82.
C.J.S. - 21 C.J.S. Courts § 170.
Key Numbers. - Courts ec, 78.

78-7-25.

Decisions

to be rendered within sixty days.

No judge of the circuit court or district court shall keep in his possession any
matter in controversy not decided by him which has been finally submitted for
his consideration and determination beyond a sixty-day period, unless circumstances causing such delay are beyond his personal control.
§

History: L. 1969, ch. 249, § l; 1977, ch. 77,
67.

Cross-References. - Circuit courts, Chapter 4 of this title.
District courts, Chapter 3 of this title.

COLLATERAL REFERENCES
Arn. Jur. 2d. - 20 Am. Jur. 2d Courts§ 67.
C.J.S. - 21 C.J.S. Courts § 218.
Key Numbers. - Courts ec, 105.

78-7-26.

Monthly report of undecided

matters.

All district court judges and circuit court judges shall make a monthly
written report to the state court administrator. The report shall list all
undecided matters in controversy not decided by him which have been finally
submitted for his consideration and determination for a period of 60 days or
more.
History: L. 1969, ch. 249, § 2; 1977, ch. 77,
§ 68.

Cross-References.

§ 78-3-18 et seq.

-

Court administrator,

COLLATERAL REFERENCES

Arn. Jur. 2d. - 20 Am. Jur. 2d Courts § 51. .
C.J.S. - 21 C.J.S. Courts § 225.
Key Numbers. - Courts e=- 111.

78-7-27.

Judicial Conduct Commission - Creation
Members - Terms - Majority concurrence
Expenses.

(1) The membership of the Judicial Conduct Commission established by
Article VIII, Sec. 13 of the Utah Constitution consists of:
(a) two members of the House of Representatives to be appointed by the
speaker of the House of Representatives for a two-year term, not more
than one of whom may be of the same political party as the speaker;
(b) two members of the Senate to be appointed by the president of the
Senate for a two-year term, not more than one of whom may be of the
same political party as the president;
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(c) three members from the Board of Commissioners of the Utah State
Bar, who shall be appointed by the Board of Commissioners of the Utah
State Bar for a four-year term;
(d) two persons not members of the Utah State Bar, who shall be appointed by the governor for two-year terms, not more than one of whom
may be of the same political party as the governor; and
(e) one judge of a trial court of record, to be selected by the Judicial
Conduct Commission for a two-year term.
(2) If the judge serving on the commission is disqualified from participating
in any proceeding, the Judicial Conduct Commission shall select a substitute
judge of a trial court of record.
(3) The Judicial Conduct Commission shall establish guidelines and procedures for the disqualification of any member from consideration of any matter.
(4) On June 30th following the effective date of this act the terms of office of
the present members of the Judicial Conduct Commission expire, and members shall be appointed to the commission as provided for in Subsection (1)
their respective terms of office to commence on July 1, 1977. When a member
resigns, dies, or ceases to be either a member of the Board of Commissioners of
the Utah State Bar, or a member of the House of Representatives or Senate, as
the case may be, the appointing authority shall appoint a successor for the
unexpired term. If the appointing authority fails to exercise its power to appoint the commissioners authorized by this act, the commissioners who have
been appointed have the authority to act as a commission under all the provisions of this act.
(5) No act of the commission is valid unless concurred in by majority of its
members. The commission shall select one of its members to serve as chairman.
(6) All members of the commission shall be allowed their actual and necessary expenses for travel, board, and lodging incurred in the performance of
commission duties. The chairman shall be allowed the actual expenses of
secretarial and court reporter services and other necessary administrative
expenses incurred in the performance of the duties of the commission.
History: C. 1953, 78-7-27, enacted by L.
1977,ch. 146,§ l;L. 1983,ch. 157,§ 3; 1986,
ch. 47, § 78.
Amendment Notes. - The 1983 amendment substituted "commission on judicial conduct" for "commission on judicial qualifications" in Subsections (1) and (2); and added
Subsection (l)(d).
The 1986 amendment rewrote the introductory language for Subsection (1), inserted
present Subsections (l)(e), (2) and (3) and redesignated former Subsections (2) to (4) as
present Subsections (4) to (6).

Meaning of "this act". - The term "this
act," referred to in this section, means Laws
1977, ch. 146, which appears as §§ 78-7-27 to
78-7-30.
"Effective dates of this act". - The term
"effective date of this act," referred to in the
first sentence in Subsection (4), means the effective date of Laws 1977, chapter 146, i.e.,
May 10, 1977.
Cross-References. - Board of Commissioners of Utah State Bar, Chapter 51 of this
title.

200

COURTS AND JUDGES -

78-7-28.

GENERAL PROVISIONS

78-7-29

Grounds for removal, suspension, censure, involuntary retirement, or reprimand of justice, judge,
or justice of peace - Reinstatement.

(1) A justice, judge, or justice of the peace of any court of this state in
accordance with the procedure prescribed in this section, may be removed
from office, suspended, censured, involuntarily retired, or reprimanded for:
(a) willful misconduct in office;
(b) final conviction of a crime punishable as a felony under state or
federal law;
(c) willful and persistent failure to perform judicial duties;
(d) disability that seriously interferes with the performance of judicial
duties;
(e) conduct prejudicial to the administration of justice which brings a
judicial office into disrepute.
(2) In addition to the reasons specified in Subsection (1), justices of the
peace may be r·emoved from office, suspended, censured, involuntarily retired,
or reprimanded for failure to obtain and maintain certification from the Judicial Council for attendance at required judicial training courses.
(3) The Judicial Conduct Commission or the Supreme Court on its own
motions, may suspend a justice, judge, or justice of the peace from office without salary or compensation ifhe pleads guilty, no contest to;or is found guilty
of a crime punishable as a felony under state or federal law. If, after pleading
guilty or no contest, he is not convicted; or if his conviction is reversed, his
suspension shall terminate and he shall be paid his salary or compensation for
the period of suspension.
History: C. 1953, 78-7-28, enacted by L.
1977,ch. 146,§ 2;L. 1983,ch. 157, § 4;1985,
ch. 17, § 1.
Amendment Notes. - The 1983 amendment inserted Subsections (l)(e) and (l)(f); and
substituted "The commission on judicial conduct or the Supreme Court on their own motions" for "On recommendation of the commission on judicial qualifications, or on its own
motion, the Supreme Court" in the first sentence of Subsection (3).
The 1985 amendment inserted "involuntarily retired" in Subsection (1); deleted "in any
term of office subsequent to the enactment of
this section" at the end of Subsection (l)(a);
inserted "willful and" at the beginning of Sub-

78-7-29.

section (l)(c); substituted ''.judicial" for "his" in
Subsection (l)(c); deleted Subsection (l)(d), relating to the habitual use of alcohol or drugs;
redesignated former Subsections (l)(e) and
(l)(f) as Subsections (l)(d) and (l)(e); deleted
"of this section" before "justices" in Subsection
(2); inserted "involuntarily retired" in Subsection (2); substituted "Judicial Conduct Commission" for "Commission on Judicial Conduct"
in Subsection (3); and made minor changes in
phraseology.
Cross-References. - Establishment of Judicial Conduct Commission, Utah Const., Art.
VIII, Sec. 13.
Required annual training of justices of
peace, § 78-5-25.

Disability retirement of justice, judge or justice of
peace.

(1) A justice, judge, or justice of the peace of any court of this state, in
accordance with the procedure prescribed in this act, may be retired for a
disability seriously interfering with the performance of his duties and which
is, or is likely to become, of a permanent character. Any justice, judge, or
justice of the peace desiring to retire on grounds of disability shall certify to
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the commission his request for retirement and the nature of his disability. The
commission may order a medical examination and report.
(2) Action of the Judicial Conduct Commission in approving or disapproving an application for disability retirement shall be based upon the evaluation
and recommendations submitted by one or more medical examiners or physicians, including an examination of essential statements submitted by either
bar or judicial associations or committees certifying that:
(a) the justice, judge, or justice of the peace is mentally or physically
disabled and totally incapacitated for the further performance of his assigned job; and
(b) his incapacity is likely to continue and be permanent and that he
should be retired.
History: C. 1953, 78-7-29, enacted by L.
1977, ch. 146, § 3; L. 1983, ch. 157, § 5; 1986,
ch. 47, § 79.
Amendment Notes. - The 1983 amendment substituted "commission on judicial conduct" for "commission on judicial qualifications" in Subsection (2).
The 1986 amendment substituted "Judicial
Conduct Commission" for "commission on judicial conduct" in Subsection (2) and made stylistic changes throughout the section.

78-7-30.

Meaning of "this act". - See note under
same catchline following § 78-7-27.
Severability Clauses. - Laws 1986, ch. 47,
§ 81 provided: "If any provision of this act, or
the application of any provision to any person
or circumstance, is held invalid, the remainder
of this act is given effect without the invalid
provision or application."
Cross-References. - Establishment of Judicial Conduct Commission, Utah Const., Art.
VIII, Sec. 13.
Justices' courts, Chapter 5 of this title.

Procedure for removal, suspension, censure, reprimand, or involuntary retirement.

(1) The Judicial Conduct Commission may, after an investigation, order a
hearing to be held before it concerning the removal, suspension, censure,
reprimand, or involuntary retirement of a justice, judge, or justice of the
peace. Alternatively, the commission may appoint three special masters, who
shall be justices or judges of courts of record, to hear and take evidence in the
matter and to report to the commission. If, after this hearing or after considering the record and report of the masters, the commission finds good cause
therefor, it shall order the removal, suspension, censure, reprimand, or involuntary retirement, of the justice, judge, or justice of the peace. The commission may disclose any order it makes under this section prior to review by the
Supreme Court, and subject to the provisions of Subsection (3).
(2) Prior to the implementation of any commission order, the Supreme
Court shall review the record of the proceedings on the law and facts and may
permit the introduction of additional evidence. The Supreme Court shall enter
its order implementing, modifying, or rejecting the commission's order. Upon
an order for retirement, the justice, judge, or justice of the peace retires with
the same rights and privileges as if he retired pursuant to statute. Upon an
order for removal, the justice, judge, or justice of the peace shall be removed
from office, and his salary or compensation ceases from the date of the order.
Upon an order for suspension from office, the justice, judge, or justice of the
peace shall perform no judicial functions and shall receive no salary for the
period of suspension.
(3) The transmission, production, or disclosure of any complaints, papers, or
testimony in the course of proceedings before the Judicial Conduct Commis202
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sion, the masters appointed under this section, or the Supreme Court, are
privileged in any civil action. No complaints, papers, or testimony may be
disclosed by the commission, masters, or any court until the Supreme Court
has entered its final order in accordance with this section except:
(a) In a judicial proceeding challenging any act or proceedings of a
judicial officer on grounds of judicial misconduct, the matter shall be
produced when required by subpoena and, subject to rules governing admissibility, may be introduced in evidence; and
(b) Public records may be disclosed as required by §§ 78-26-2 and
78-26-3 if, six months after the date a complaint is filed with the commission:
(i) The justice, judge, or justice of the peace complained of has not
resigned or retired; and
(ii) No order has been made by the commission or the Supreme
Court.
(4) The Judicial Conduct Commission shall by rule provide for procedures
before it and the masters it appoints. A justice, judge, or justice of the peace
who is a member of the commission or Supreme Court may not participate in
any proceedings involving his own removal or retirement.
(5) Retirement for disability or involuntary retirement as provided by
§§ 78-7-28 through 78-7-30 shall be processed through the Utah State Retirement Office, and the judge retiring shall meet the requirements for retirement as specified in §§ 78-7-28 through 78-7-30.
History: C. 1953, 78-7-30, enacted by L.
1977,ch. 146,§ 4;L. 1983,ch. 157,§ 6; 1985,
ch. 17, § 2; 1986, ch. 160, § 1.
Amendment Notes. - The 1983 amendment substituted "commission on judicial conduct" for "commission on judicial qualifications" in Subsections (1), (3), and (4); substituted "order" for "recommend to the Supreme
Court" in the second sentence of Subsection (1);
substituted references to commission orders for
references to commission recommendations
throughout the section; inserted "prior to the
implementation of any commission order" in
the first sentence of Subsection (2); and rewrote Subsection (3)(b)(ii) which read: "No recommendation has been made to the Supreme
Court by the commission."
The 1985 amendment substituted "Judicial
Conduct Commission" for "Commission on Judicial Conduct" throughout the section; deleted
"as the commission deems necessary" after "investigation" in the first sentence of Subsection
(1); substituted "suspension, censure, reprimand, or involuntary retirement" for "or retirement" in the first sentence of Subsection
(1); divided the first sentence of Subsection (1)
into the first and second sentences, inserting
"Alternatively" at the beginning of the second
sentence; deleted "in its discretion request the
supreme court to" before "appoint" in the second sentence of Subsection (1); substituted "involuntary retirement" for "retirement, as the
case may be" in the last sentence of Subsection

(1); deleted "If the commission orders removal,
suspension, censure, reprimand, or retirement"
at the beginning of Subsection (2); deleted "in
its discretion" before "may permit" in the first
sentence of Subsection (2); divided the first
sentence of Subsection (2) into the first and
second sentences, substituting "The Supreme
Court" for "and" at the beginning of the second
sentence; substituted "implementing, modifying, or rejecting the commission's order" for
"implementing the commission's order or modifying or wholly rejecting the order, as it finds
just and proper" in the second sentence of Subsection (2); substituted "may" for "shall" in the
second sentence of Subsection (3); rewrote Subsection (3)(b); substituted "The Judicial Conduct Commission" for "The Supreme Court" at
the beginning of Subsection (4); deleted "under
this act" after "procedures" in the first sentence of Subsection (4); substituted "it appoints" for "and the Supreme Court" in the
first sentence of Subsection (4); inserted "or involuntary retirement" in Subsection (5); substituted"§§ 78-7-28 through 78-7-30" for "this
act" in two places in Subsection (5); and made
minor changes in phraseology.
The 1986 amendment added the last sentence of Subsection (1), substituted "retires" for
"shall retire" in the third sentence of Subsection (2), substituted "the" for "such" preceding
"matter" and deleted "a valid" preceding "subpoena" in Subsection (3)(a), substituted "it" for
"the Judicial Conduct Commission" in the first
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dicial Conduct Commission, Utah Const., Art.
VIII, Sec. 13.
.
Justices' courts, Chapter 5 of this title.
Utah State Retirement Office, Chapter 9 of
Title 49.

sentence of Subsection (4) and "may" for
"shall" in the second sentence of that subsection, and deleted "service" preceding "disability" in Subsection (5).
Cross-References. - Establishment of Ju-

CHAPTERS 8 TO 10
RESERVED
II

PART
ACTIONS,

VENUE,

ACTIONS
Section
78-11-1.
78-11-2.

LIMITATION

OF ACTIONS

CHAPTER 11
RIGHT TO SUE AND BE
SUED

Married woman.
Husband and wife sued together
- Either may defend.
78-11-3.
Deserted spouse.
78-11-4.
Seduction - Unmarried individual under 18 may sue.
78-11-5.
Seduction of child - Suit by parent or guardian.
78-11-6.
Injury or death of child - Suit by
parent or guardian.
Death of adult - Suit by heir or
78-11-7.
personal representative.
Successive actions on same con78-11-8.
tract.
78-11-9.
Repealed.
78-11-10.
Actions against officers - Costs
and attorneys' fees.
Submitting controversy without
78-11-11.
action.
Survival of action for injury to
78-11-12.
person or death upon death of
wrongdoer or injured person Exception and restriction to
out-of-pocket expenses.
78-11-12.5. Proceeds received by criminals as
result of crime - Delivery to
Division of Finance - Trust
fund - Distribution to crime
victims - Custody and control
- Sale of real property and securities - Definitions - Ac-

Section

78-11-13.
78-11-14.
78-11-15.
78-11-16.
78-11-17.
78-11-18.
78-11-19.

78-11-20.
78-11-21.
78-11-22.
78-11-23.
78-11-24.
78-11-25.
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cused mentally ill - Notice Return to accused - Reimbursement for legal defense of
indigent accused.
Construction of statute.
Shoplifting - Definitions.
Civil liability of adult for shoplifting - Damages.
Joint liability of minor and parent
or guardian for minor's shoplifting - Exception.
Merchant's right to request customer to hold merchandise in
full view.
Merchant's authority to detain.
Criminal conviction for shoplifting prerequisite to civil action
under chapter - Liability of
parent or guardian.
Property damage caused by minor
- Liability of parent or guardian.
Property damage caused by minor
- When parent or guardian not
liable.
Good Samaritan Act.
Right to life - State policy.
Act or omission preventing abor, tion not actionable.
Failure or refusal to prevent birth
not a defense.

